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NOTES OF CASES. 



Best and Secondary Evidence — Testimony that Motion Picture Rep- 
resented Plaintiff.— In Feeney v. Young, 181 N. Y. Supp. 481 the Su- 
preme Court of New York held that in an action for damages ex- 
hibiting picture of plaintiff undergoing a Caesarean operation, testi- 
mony of witnesses who had seen the picture thrown on the screen 
in theaters, was admissible to show that it represented plaintiff. 

The court said in part: "The plaintiff, in giving birth to a child, was 
compelled to undergo a 'Caesarean section' operation. The defend- 
ant was her physician. She consented orally with the defendant that 
a moving picture might be taken of the operation, to be exhibited 
for medical societies and in the interest of medical science. The pic- 
ture was taken by one Warman, who was the operator. Thereafter 
the defendant and Warman exhibited the picture publicly in two of 
the leading moving picture houses in New York as part of a picture 
which was named 'Birth.' The exhibition was made clearly for the 
purposes of trade. Thereupon this action was brought to recover 
damages under the civil rights statute. 

"Upon the trial the plaintiff sought to prove her cause of action by 
presenting witnesses who had seen the picture as thrown upon the 
screen, and sought to show by their testimony that such picture, as it 
appeared upon the screen, represented the plaintiff, and could be 
identified as her picture. This the court rejected, as not being the best 
evidence. The court held that the film used to throw the picture upon 
the screen was the best evidence of what was there exhibited. That 
film was produced in court, but the picture naturally could not be 
there thrown upon a screen. The film itself, representing a single 
exposure, is only about an inch and a half square, and when thrown 
upon a screen it magnifies from 10 to 12 times its dimensions in the 
film itself. Little could be ascertained from this film as produced, and 
the plaintiff sought to show, both by her own evidence and that of her 
husband, and still another witness, that the picture as presented upon 
the screen was capable of identification as her picture. The ruling re- 
jecting this evidence is the principal and only question presented upon 
this appeal. As an a priori question the evidence would seem to be 
admissible. The picture, as presented on the screen, constitutes the 
offense under the statute. If that were a permanent photograph, the 
photograph itself might probably be the better evidence; but it is not. 
It is a flash picture, presented only for a 1 moment. There is, therefore, 
no permanent print of that presentation upon 'that screen which can 
be deemed the best evidence, and, in the absence of such permanent 
print, the evidence of eyewitnesses, who have seen the representati n, 
must be competent evidence of the presentation itself. The film itself, 
on account of its size, could not represent the picture there shown, and 
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the film cannot be used to reproduce the picture, either in the trial 
court or in the appellate court. It would seem, therefore, that the 
evidence of eyewitnesses, who had seen this representation presented 
only for a moment, would be competent evidence of the fact of publi- 
cation. The appellant's counsel has apparently with diligence found 
authorities to sustain this reasoning. 

"In Frolich and Schwartz, Law of Motion Pictures, p. 598, it was 
held: 'The proper method of proving the exhibition of a motion pic- 
ture is not by the production of the film, but by witnesses who saw it 
reproduced.' 

"This is based upon the case of Glyn v. Weston Feature Film Com- 
pany, Ltd., 114 Law Times Reports, 354. There are authorities hold- 
ing that the rule as to the best evidence applies only to written docu- 
ments, and there are even authorities which hold that a photograph 
itself is not necessarily the best evidence of a representation. It is 
not necessary here to go to that extent, because there is no printed 
photograph as the result of this representation, which could be used 
as better evidence than the evidence of eyewitnesses who saw it. 
That a chattel or an article need not be produced as the best evidence, 
but may be proven by description, is held in Queen v. Francis, L. R. 2 
C. C. R. 128; Lucas v. Williams, 66 L. T. Supp. 206; R. r. Hunt, 3 
B. & Aid. 566; Commonwealth v. Morrell, 99 Mass. 542; Common- 
wealth v. Welsh, 142 Mass. 473, 8 N. E. 342; 2 Elliott on Evidence, § 
1230." 



Constitutional Law— Food Control Act Unconstitutional.— In De- 
troit Creamery Co. v. Kinnane, 264 Fed. 845, the United States Dis- 
trict Court for the Eastern District of Michigan held that the Food 
Control Act Aug. 10, 1917, § 4 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115 %tt), as amended by Act Oct. 22, 1919, § 2 is unconstitu- 
tional. 

The court said in part: "The only question, therefore, now in- 
volved, is whether the provision of section 4 of this Lever Act. as 
amended, to the effect that 'it is hereby made unlawful for any per- 
son * * * to make any unjust or unreasonable rate or charge, 
in handling or dealing in or with any necessaries,' is constitutional. 

"The Sixth Amendment to the federal Constitution provides that — 

"'In all criminal prosecutions, the accused shall enjoy the right 
* * * to be informed the nature and cause of the accusation.' 

"It seems clear that an indictment which, following the language 
of this statute, charged, a person with merely having made an 'un- 
just' or 'unreasonable' rate or charge in handling or dealing in or with 
any necessaries, would be wholly insufficient to inform such perpon 
of the nature and cause of the accusation thus made. 

"Such an indictment, however, could not specify the offense thus 



